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Abstract

Bequest (wasiyyah) and inheritance (irth) are among the most
significant legal and jurisprudential matters recognized within the
legal framework of Afghanistan, which follows the principles of
Islamic Sharia. According to the opinions of Hanafi jurists, bequest
is a recommended (mustahabb) act rather than an obligatory one.
However, in contemporary times, a form of obligatory bequest
(wasiyyah wajibah)—originating from the Zahir1 school and
espoused by Ibn Hazm of Andalusia—has been incorporated into
the personal status laws of certain Islamic countries. This form of
bequest is characterized by specific conditions and legal rulings.
Obligatory bequest refers to the legal imposition upon a deceased
person to leave a bequest in favor of a descendant whose parent
predeceased the testator or passed away simultaneously with the
testator, whether literally or legally. The bequest is mandated in such
a manner that the said descendant would have been entitled to
inheritance had their parent been alive at the time of the testator’s
death. The central research question of this study is: What is the
status of obligatory bequest in the context of Islamic jurisprudence
and Afghan law? The research employs a descriptive-analytical
methodology based primarily on library resources. The findings
indicate that, in alignment with Islamic jurisprudence, Afghan law
recognizes the institution of bequest in its obligatory form. The
study reveals that while some jurists consider the obligatory bequest
binding based on foundational religious texts and legal
justifications, Hanafi scholars, also grounded in Islamic sources, do
not regard this form of bequest as obligatory. Notably, the 1355
Civil Code of Afghanistan (1976) adopted the perspective of those
jurists who upheld the obligatory nature of the bequest.

Keywords: Law, Jurisprudence, Bequest, Obligation, Obligatory
Bequest (Wasiyyah Wajibah)
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